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Rush W. Conklin, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF FACTS. 

j 

i 

i 

j 

Introductory. 

This is an appeal from the judgment of the Su¬ 
preme Court of the District of Columbia upon a 
directed verdict for the defendant (Rec., pp. 134, 5) 
after a trial of issues joined upon a declartijon of two 
counts and pleas to the same. 

Plaintiff below on the 5th day of October, 1928, 
brought suit for $20,000 damages against appellee, 
a duly licensed and properly qualified physician en¬ 
gaged in the general practice of medicine in the Dis- 
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trict of Columbia, for negligence in connection with 
his professional treatment, care and attendance inci¬ 
dent to the delivery of her fourth child (Rec., p. 2), 
born at Sibley Memorial Hospital at 1:20 a.m. on the 
18th day of September, 1927 (Def. Ex. No. 1), and 
child is still living. No mention was made of any in¬ 
jury to or illness since on the part of the child. (Rec., 

p. 10.) 


Essential Relevant Facts. 

Appellee, a married man with five children of his 
own, has been a practicing physician for twenty-two 
years in the District of Columbia engaging in general 
practice as a family physician; attended appellant 
during her girlhood (Rec., p. 65); successfully de¬ 
livered her of three previous children born respec¬ 
tively in 1918, 1920 and 1924 and in April, 1927, was 
engaged professionally (Rec., p. 2) by appellant and 
her husband (Rec., pp. 26-48) to attend her during 
her pregnancy and delivery of a child born September 
18, 1927, out of which this litigation arose. (Rec., 

p. 66.) 

She visited Dr. Conklin approximately once a 
month until September 17, 1927 (Rec., p. 2), and he 
attended her during said period for other illnesses. 
(Rec., p. 67.) 

She testified that the doctor almost arrived late at 
the third birth (Rec., p. 13) and both she and her 
husband stressed in their testimony that appellee 
promised her several times that he would be there 
when the baby was born. (Rec., pp. 2, 48.) The 
doctor on the other hand testified: “She said she 
would like to have me take her case, and I said I 
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would be glad to. There was no special agreement, 
arrangement, or contract of any kind. Just the usual 
casual way of becoming a patient for the hospital.” 
(Rec., p. 67.) I 

In April he caused her name to be placed on the 
registry list of Sibley Hospital. (Rec., p. 68.) 

The time arrived and around 6:00 p.m. on Sep¬ 
tember 17th appellant telephoned appellee apprising 
him of her then condition. (Rec., p. 68.) Appellee 
told her to take some castor oil and if the pains got 
any more severe to let him know and to go to the 
hospital. Shortly after 10:30 p.m., according to tes¬ 
timony on behalf of plaintiff (Conklin RecL, p. 68; 
Lewis Rec*., p. 50) about forty-five minutes after Mrs. 
Bonner arrived there, appellee visited her. She says 
she didn’t arrive until 10:30 (Rec., p. 3), iso there 
is little of conflict in the testimony. (Rec., p. 87.) 


It is agreed that after she got there Dr. Ccjnklin ar¬ 
rived and examined her condition. Appellee is the 
only person who was in a position to know what that 
examination disclosed, as it was the usual vaginal 
one. His description of the manner of makijng it, his 
observations and conclusions of professional judg¬ 
ment, as well as a correct and illuminating plain dis¬ 
cussion of the medical reasons for his conclusion, 
together with a lecture for laymen on the various 
stages of childbirth will be found on pages 69, 70, 
78-85, inclusive. 

Suffice it to sav brieflv that ordinarv childbirth con- 
sists of three stages, with the exact border line be¬ 
tween each stage not always clearly drawn. The first 
stage begins at the time of regular uterine contrac¬ 
tions. (Rec., pp. 70-78.) A woman may experience 
irregular and indefinite pains for two or three days 


i 


i 

i 

i 

i 

i 

i 

i 

i 

i 
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before she really “sets into labor” at which time the 
pains become regular. This stage in the case of a 
multipara, (a woman who has had previous child¬ 
birth), lasts normally about ten to twelve hours. 
(Rec., p. 83.) At the end of the first stage of labor 
the mouth of womb is opened up flush with the vagina 
by the effacement of the cervix and the dilation of the 

•f 

os. The cervix is the canal or channel leading from 
the lower part of the womb to the upper part of the 
vagina. The pressure of the child distends the lower 
part of the womb in such wise that the cervix or canal 
becomes eliminated. The os is the lower end of the 
opening through which the baby passes from the 
womb into the vagina and when the cervix is effaced 
by the pressure that os begins to dilate or expand and 
the passage begins. This condition marks the end 
of the first stage of labor and is readilv determinable 
by a physician upon a vaginal examination. (Rec., 
pp. 99, 114.) 

The second stage of labor constitutes the passage 
of the babv through the mouth of the womb and the 

o 

vagina and requires anywhere from thirty minutes to 
twelve hours, three or four hours being the average. 
(Rec., p. 79.) 

The third stage is the actual delivery or presenta¬ 
tion of the babv and the delivery or removal if neces- 
sary of the placenta (afterbirth). 

When the work of Nature ordinarily requiring 
twelve hours in the first stage is completed in a few 
minutes it is spoken of as a precipitate delivery. 
(Rec., p. 72.) This happens not once in a thousand 
cases. (Rec., p. 73.) 

It is a matter of common knowledge, of which this 
Honorable Court will take judicial notice, that one of 
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i 


•* 

0 

i 

the purposes of maternity wards in hospitals is to 
provide suitable care and nursing for ejxpcctant 
mothers. But whether in home or hospital, ja physi¬ 
cian exercising- ordinary skill and care in handling 

I 

a maternity case has to rely upon someone to notify 
him when to come. Such physicians can not and do 
not stay and nurse the patient through tlnj normal 
period of waiting. (Rec., p. 77, 96.) If the physician 
holds himself in readiness to respond the! moment 
called, he is exercising that ordinary care expected of 
him. (Rec., p. 109.) 

To resume then, according to all the testimony, 
some time between 10:30 pan. and midnight on the 
17th of September, 1927, Dr. Conklin examined appel¬ 
lant at Sibley Hospital and ascertained to tlie best of 
his judgment and ability by such examination that 
she had made no progress; that the effacement of the 
cervix had not begun; that the mouth (os) of the 
womb had not dilated; and that she had njo uterine 
contractions. (Rec., p. 69.) Assuming fori the pur¬ 
pose of this appeal that appellant’s testimony as to 
her pains and “bearing down feeling” were true and 
that she told appellee, as she says she did (Rec., p. 4), 
of such pains, the entire medical testimony! discloses 
that under the physical circumstances as disclosed by 
his examination of the vagina and by his palpation 
of the abdomen, from which uterine contractions can 
be determined, the attending physician was not jus¬ 
tified in placing any reliance whatever upon the pa¬ 
tient’s description of her pains or feelingi or upon 
the patient’s judgment of the progress made. Obvi¬ 
ously he was there to advise her and not | to be ad¬ 
vised by her. (Rec., pp. 81, 99, 111, 123.) 

From his examination appellee found n<j> evidence 
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that appellant was even in the first stage of labor, 
except her own statement. In his judgment it was 
possible for it to be three or four days yet (Rec., 
p. 71) and unless the delivery should be a precipitate 
one the delivery was unlikely to occur until the fol¬ 
lowing morning. He left the hospital, made two pro¬ 
fessional calls on his way home and went home to get 
some rest. (Rec., p. 71.) Instructions were left with 
the hospital nurses and internes, as was usual, to 
watch her carefullv and in the event of anv change in 
her condition to notify him at once. Appellee ar¬ 
rived home about 11:30, left his car out in front and 
held himself in readiness to respond. When the call 
came he was at the hospital in about ten minutes and 
arrived in the delivery room with appellant before the 
completion of the third stage of her delivery. (Rec., 
p. 72.) He supervised the completion of tins delivery, 
saw the baby and mother were in satisfactory condi¬ 
tion, that there were no lacerations and that there 
was nothing unusual except the precipitate delivery. 
He gave appellant a prescription, signed the records 
(Def. Ex. Xo. 1), returned home and resumed his care 
and attendance upon patient the next morning, and 
daily thereafter until the seventh day, upon which 
appellant insisted (Rec., pp. 8, 74) that she go home. 
Thereupon appellee was discharged and patient em¬ 
ployed the services of Dr. McQuillan. There is no 
testimony in the record by Dr. McQuillan and the 
failure of appellant to call him is nowhere explained. 

The actual delivery of Mrs. Bonner was attended 
to by two competently and medically trained obstetri¬ 
cians. 

Dr. William Albert Ryan, who at the time in ques¬ 
tion (Rec., p. 101), was a junior interne at Sibley 
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Hospital in charge of the obstetrical division, had 
completed his entire obstetrical course and had de- 

i 

livered some thirty or forty mothers of children dur- 

V * 

ing the two and one-half months preceding jtlie event 
hero in question, and while he was an interne, Dr. 
Ryan had delivered from three to five cases a week 
prior to appellant’s, and when, as is apparent from 
common sense and the record (Rec., pp. 98^ 101) his 
services were necessary due to the absence!of an at- 
tending physician he made deliveries. 

The other person in attendance was Beulah C. 
Mumford, a graduate registered nurse of] the Dis- 
trict of Columbia. She was night supervisor of the 
delivery room and had had three years of training 
(Rec., p. 52), specializing in obstetrics, and had as¬ 
sisted in forty deliveries before being allowed to 
graduate. She supervises anywhere from hue to six 
deliveries a night, sometimes eight or nine. Another 
nurse was also present. (Rec., p. 56.) The appellee, 
Dr. Conklin, was there before the delivery!was over, 
and appellant knew that he was there. (R<jic., p. 57.) 

These facts are especially invited to this Honorable 
Court for the reason that it was apparent at the 
trial below and it is aijparent from the | pleadings 
and from appellant’s brief that appellant desires it 
to appear that her baby was born without competent 
medical attention due to the absence of appellee, 
which is far from the truth. This delivery itook place 
in competent hands and there was no injury what¬ 
ever to the plaintiff by reason of Dr. Conklin’s ab¬ 
sence during the period which he, through no fault 
of his own, was not in attendance. (Rec., jp. 98.) 

In fact no claim in this case is made 6f any in¬ 
jury to the baby. The gravamen of plaintiff’s claim 


i 

i 
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is the appellee’s absence between the time he exam¬ 
ined her at the hospital prior to delivery and the 
time he came into the delivery room before the com¬ 
pletion of the third stage. (Rec., p. 57.) There is 
no testimony of any injury to the appellant arising 
from this absence. And from the testimony of phy¬ 
sician Owens (Rec., pp. 93-97), who made a disinter¬ 
ested examination of her just prior to trial,— 

“I consider that Mrs. Bonner, for a woman 
of her age and weight (30 pounds overweight), 
has nothing that is specially unusual and T would 
think that she was, for a woman who has had 
one or more children, in very good physical con¬ 
dition,” (Rec., p. 96.) 

it does not appear that there was any injury arising 
from the fourth delivery. 

ARGUMENT. 

First Assignment of Error. 

I. THE COURT DID NOT ERR IX GRANTING 
DEFENDANT’S MOTION FOR A DIRECTED 
VERDICT IN HIS FAVOR AT THE CLOSE 
OF ALL THE EVIDENCE BECAUSE THERE 
WAS NOT EVEN A SCINTILLA OF EVI¬ 
DENCE TO SHOW THAT PLAINTIFF’S IN¬ 
JURIES WERE THE DIRECT AND PROX¬ 
IMATE RESULT OF ANY NEGLIGENCE 
UPON THE PART OF APPELLEE. 

A mere scintilla of evidence is not sufficient to re¬ 
quire the submission of an issue to the jury in the 
Supreme Court of the District of Columbia. 
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Improvement Company vs. Munson,! 14 Wall. 
442, 448. 

Pleasants vs. Fant, 22 Wall. 116, 122. 

Ewing vs. Goode, 78 Fed. 442 (Opinion by 
Judge Taft, who in turn quotes! with ap¬ 
proval Tindall, C. J., in the leading case of 
Hancke vs. Hooper (7 Car. & P. 81), as fol¬ 
lows : 

| 

“Before the plaintiff can recover, she 
must show by affirmative evidence,!—1st, that 
defendant was unskillful or negligent; and 
2nd, that his want of skill or care caused the 
injury to plaintiff. If either element is lack¬ 
ing in her proof, she has presented no case 
for the consideration of the jury. The in¬ 
dicated facts that defendant performed op¬ 
erations upon her eye and that pain followed, 
and that subsequently the eye was in such 
bad condition that it had to be i extracted, 
established neither the negligence and un¬ 
skillfulness of the treatment, nor the causal 
connection between it and the unfortunate 
event. A physician is not a warranter of 
cures. If the maxim ‘Res Ipsa, Loquitur’ 
were applicable to a case like this and the 
failure to cure were held to b(p evidence, 
however slight, of negligence on the part of 
the physician or surgeon causing the bad 
result, few would be courageous; enough to 
practice the healing art, for they would have 
to assume financial liability for nearly all the 
‘ills that flesh is heir to.’ * * * Ini the courts 
of this and other states the rule is that if 
the party having the burden of jmoof offer 
a mere scintilla of evidence to support each 
necessary element of his case, however over¬ 
whelming the evidence to the contrary, the 
court must submit the issue thijs made to 
the jury, with the power to set aside the 
verdict if found against the weight of the 
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evidence. In the Federal Courts this is not 
the rule. According to their practice, if the 
party having the burden submits only a 
scintilla of evidence to sustain it, the court, 
instead of going through the useless form 
of submitting the issue to the jury, and cor¬ 
recting error, if made, by setting aside the 
verdict, may in the first instance direct the 
jury to return a verdict for the defendant. 
* * * Again, when the burden of proof is on 
the plaintiff to show that the injury was 
negligently caused by the defendant, it is 
not enough to show the injury, together with 
the expert opinion that it might have occur¬ 
red from negligence and many other causes. 
Such evidence has no tendency to show that 
negligence did cause injury. When a plain¬ 
tiff produces evidence that is consistent with 
a hypothesis that the defendant is not negli¬ 
gent, and also with one that he is, his proof 
tends to establish neither.” (Italics sup¬ 
plied.) 

Gunning vs. Cooley, 281 U. S. 90, 94. 

II. THE DOCTRINE OF RES IPSA LOQUITUR 
IS INAPPLICABLE TO THIS CASE, HENCE 
NO PRESUMPTION OR INFERENCE OF 
NEGLIGENCE CAN ARISE FROM THE 
MERE OCCURRENCE OF ANY INJURY TO 
PLAINTIFF. 

Sweeney vs. Erving, 35 App. D. C. 62; af¬ 
firmed in 228 U. S. 233. 

Ewing vs. Goode, 7S Fed. 442. 

Miller vs. Toles, 150 N. W. 118 (Mich. 1914). 

Farrell vs. Haze, 157 Mich 374. 

Baker vs. Lane, 49 Atl. 963 (Pa.). 

Bignev vs. Fisher, 59 Atl. 72 (R. I.); 26 R. I. 
402/ 
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Bonnett vs. Foote, 47 Colo. 282. 

Brown vs. Marshall, 47 Mich. 576. 

Carstens vs. Hanselman, 61 Mich. 426. 

Delong vs. Delaney, 206 Pa. 226. 

Dye vs. Corbin, 59 W. Va. 266, 53 S. !e. 147. 
English vs. Free, 205 Pa. 624. 

Georgia vs. Ingram, 114 Ga. 639. 

Feeney vs. Spalding (Me.), 35 Atl. 1027. 
MeGraw vs. Kerr (Colo.), 128 Pac. S70. 
Moline vs. Christie, 180 Ill. App. 334. 

Neifert vs. Hasley (Mich.), 112 N. W. 705. 
Pettigrew vs. Lewis, 46 Kan. 78. 

Phebus vs. Mather, 181 111. App. 274.J 
Sheldon vs. Wright (Vt.), 67 Atl. 80j7. 

Sims vs. Parker, 41 Ill. App. 284. 

Staloch vs. Holm (Minn.), Ill N. WJ 264; 9 L. 

R. A. (N. S.), 734. J 

Tomer vs. Aiken, 126 la. 114. 

Wurdeman vs. Barnes, 92 Wis. 206. | 

Wharton vs. Warner (Wash.), 135 Phc. 235. 
Wood vs. Clapp, 36 Tenn. (4 Sneed)| 65. 

Piles vs. Hughes, 10 Iowa 579. 

Toy vs. Mackintosh, 222 Mass. 430. 

Craghead vs. McCulloch (Colo.), 146 Pac. 235. 
Dawson vs. Allen, 191 Ill. App. 399. j 
Miller vs. Blackburn (Kv.), 185 S. If. 864. 
Also see Stearman vs. B. & O. R. |R., 6 App. 
D. C. 46. 

The case of Sweeney vs. Erving, supra? is not re¬ 
versed or modified bv anv holding in Gunning vs. 
Cooley, supra. There is nothing in the latter case 
which means that the mere fact that appellant was 
injured or ill subsequent to the time when the ap¬ 
pellee was absent gives rise to any presumption or 
inference of negligence. Gunning vs. Copley, supra, 
simply holds that if the evidence was sufficient to 
justify a finding that defendant negligently put acid 
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in the patient’s ears instead of oil and thereby de¬ 
stroying- her ear-drums the case should have been 
submitted to the jury; and that in such a case her 
testimony as to her condition before and afterwards 
constituted sufficient evidence to warrant such find¬ 
ing, namely, that acid instead of mineral oil had been 
inserted in her ears. The point is that evidence of 
such substitution of acid for mineral oil constitutes 
some evidence and good evidence of negligence on 
the part of the physician sufficient to go to the jury. 
There is something more there than the mere fact of 
a succeeding injury. The succeeding injury under 
those circumstances was proof of the fact that a 
harmful substance had been inserted in the ear¬ 
drum and the fact that a harmful substance had been 
inserted in the ear-drum was some proof of negligence. 
It was the fact of the substitution of acid for mineral 
oil and not the mere occurrence of the injury to plain¬ 
tiff in the case of Gunning vs. Cooley which consti¬ 
tuted some evidence of negligence. 

That the Supreme Court of the United States did 
not intend to modify its previous ruling in Sweeney 
vs. Erving, supra, is clearly demonstrated by the fact 
that in the case of Gunning vs. Coolev, Mr. Justice 
Butler in delivering his opinion cites the case of Ew¬ 
ing v. Goode, supra, with approval, and in that case 
the late Judge Taft specifically said: 

“If the maxim ‘Res Ipsa Loquitur’ were appli¬ 
cable to a case like this and the failure to cure 
were held to be evidence, however slight, of 
negligence on the part of the physician or sur¬ 
geon causing the bad result, few would be cour¬ 
ageous enough to practice the healing art. * * *” 
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III. LEGAL LIABILITY IN SUCH A CASE DE¬ 
PENDS UPON PROOF THAT— 

I 

(A) THE PHYSICIAN WAS NEGLIGENT 

and 

(B) THAT IITS SAID NEGLIGENCE WAS 

THE DIRECT AND PROXIMATE 
CAUSE OF THE INJURY. i 

Levy vs. Vaughn, 42 App. D. C. 146. j 
Coombs vs. James (Wash.), 144 Pac. |536. 
Yaggle vs. Allen (N. Y.), 48 N. Y. S.|827. 

Dye vs. Corbin, supra. 

Gores vs. Graff (Wis.), 46 N. W. 48. | 

TV. IT IS NOT SUFFICIENT FOR THE PLAIN¬ 
TIFF IN A MALPRACTICE CASE TO PROVE 
THAT THE NEGLIGENT TREATMENT OF 
THE DEFENDANT MIGHT HAVE CAUSED 
THE INJURY. | 

i 

Gunning vs. Coolev, 281 U. S. 90. 

Patent vs. Texas and Pacific Raihyav Com¬ 
pany, 179 U. S. 658. 

New York Central Railwav Company vs. Am¬ 
brose, 280 U. S. 486. ' ] 

Ewing vs. Goode, supra. 

Cavton vs. English, 57 App. D. C. 32j4, 23 Fed. 
(2d) 745. 


The State of Plaintiff’s Evidence. 

Let us see just what evidence plaintiff adduced at 
the trial below which could possibly serve aS the basis 
for an argument that the jury should have been per- 
mitted to pass upon this case, in the light of the fore¬ 
going propositions. It is submitted that plaintiff’s 
evidence if taken as true must contain more than a 
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scintilla of evidence some place therein to show that 
her injuries were caused by appellee’s absence be¬ 
tween the time he made the vaginal examination afore¬ 
said and the time he appeared in the delivery room 
before the completion of the third stage of delivery. 

Plaintiff’s evidence consisted of the following lay 
witnesses:—herself (Rec., p. 1); Mrs. Ida Elizabeth 
Kebler, a gymnasium and recreational supervisor 
(Rec., p. 23); John Russell Bonner, appellant’s hus¬ 
band (Rec., p. 25); Mrs. Frances Guernsey, a friend 
(Rec., p. 31); May Doris Wesley Smith, a friend 
(Rec., p. 32); Mrs. Edna G. Wood, appellant’s sister 
(Rec., p. 33); Mrs. Catherine Harrison Arthur, an 
acquaintance (Rec., p. 47); and the following three 
physicians: Dr. John Thomas Kelly (Rec., p. 41); 
Dr. Charles Stanley White (Rec., p. 43); and Dr. 
Custis Lee Hall (Rec., p. 21), the latter physician be¬ 
ing also called as a witness for the defendant. (Rec., 
pM06.) 

The substance of appellant’s lay testimony was to 
the effect that although she had borne three previous 
children and thereafter had been physically strong, 
able to do her own housework, indulge in recreation 
and sports, that after the birth of her fourth child on 
the 18th day of September, 1927, her physical con¬ 
dition was damaged in that she could not do her own 
housework and could no longer indulge in games and 
sports and was practically an invalid. This subse¬ 
quent condition was disputed by the testimony of the 
disinterested physician, Dr. Samuel Logan Owens, who 
examined her prior to the trial. (See page 8, svpra.) 
Dr. McQuillan, who attended her for a month imme¬ 
diately following the discharge of the appellee, did 
not testify. 
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Dr. John Thomas Kelly testified (Rec., p. [42) npon 
cross-examination that it would not he possible for 
him to express an opinion as to which childbirth could 
have caused appellant’s condition and that in his 
opinion, assuming- the facts in a hypothetical ques¬ 
tion which were proven during- the trial, the injuries 
which he found "WERE XOT DUE to appellee’s ab¬ 
sence; that if appellee was present in time tlo deliver 
the placenta (as lie was) lie was there in time to 
remedy any injury that might have occurred during 
appellant’s labor and that in his opinion Dr. Conk¬ 
lin’s failure to be present during the time lit) was not 
present did not cause any condition which lie! found to 
exist. 

Dr. Charles Stanley White testified that her princi¬ 
pal condition, that of a lacerated perineum, is a com¬ 
mon complaint (Rec., p. 45) and a common condition 
with women all the time who have had four) children 
or more than one child, and in response toja proper 
hypothetical question (Rec., p. 46) in his opinion the 
conditions which he found in the appellant jwere not 
due to appellee’s absence. 

Dr. Custis Lee Hall, who had prescribed a [brace for 
appellant’s use, testified (Rec., p. 22) that he was 
unable to determine what caused the condition that 
he found and that “there is no way that we [can accu¬ 
rately determine what the cause of these things may 
be. It might be due to a number of causes qr a com¬ 
bination of conditions, any one of which irjight pro¬ 
duce it. I have examined many people in! whom I 
found like conditions.” 

This, then, is the summary of the testimony adduced 
by plaintiff for the failure to submit to the jury, of 
which she here complains. Appellee, contrary to her 

I 

i 

i 

! 
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■wishes and best judgment and while she was in pain, 
after his examination of her between 10:30 and mid¬ 
night left her at Sibley Hospital in competent hands 
and held himself ready to respond and did respond 
within ten minutes’ notice, while she was with child. 
Appellant had a precipitate delivery by reason of 
which the doctor was not present during the entire 
time of the actual delivery. Appellant after the birth 
of her fourth child was in a different and worse physi¬ 
cal condition than she was prior to the birth of her 
fourth child. Of the three physicians whom she pro¬ 
duces at the trial, two of them state that in their 
opinion such condition was not due to the appellee’s 
absence. The third states that he does not know and 
can not possibly say to what he could ascribe her con¬ 
dition. 

It is respectfully submitted that all reasonable men 
can “draw but one conclusion from this testimony and 
that conclusion utterly opposed to plaintiff’s right to 
recover.” 

Gunning vs. Coolev, 281 U. S. 90. 

“When a plaintiff produces evidence that is 
consistent with a hypothesis that the defendant is 
not negligent, and also with one that he is, his 
proof tends to establish neither.” Ewing vs. 
Goode, supra. 

In the case at bar it is submitted that plaintiff did 
not produce evidence consistent with even a hypothe¬ 
sis that appellee icas negligent and not a scintilla 
of evidence that any of her injuries were due to such 
negligence. This was the opinion of the learned trial 
court who sat through the course of the trial, listened 
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to and observed tlie witnesses, and on several occa¬ 
sions personally interrogated them. His conclusion is 
expressed on page 133 of the Bill of Exceptions. 

It should also be borne in mind that the mc|tion for 
a directed verdict was not granted until the; conclu¬ 
sion of the defendant’s testimony. For the defendant 
testified,—himself (Bee., p. 6b); Marion Ej Lewis, 
night supervisor at Sibley Hospital (Bee., Ip. 49); 
Beulah C. Mumford, a registered nurse (Bee.!, p. 51); 
Dr. William Albert Ryan, the interne (Ree., Ip. 101); 
Dr. Custis Lee Hall (Bee., p. 106); and the following 
obstetrical experts: 

Dr. Samuel Logan Owens (Bee., p. 93), a practicing 
physician of twenty-eight years’ experience, connected 
with the medical school of Georgetown University, 
and a gynecological authority. He handles anj average 
of fifty obstetrical cases a year, practicing chiefly at 
Columbia and Georgetown Hospitals. He was of the 
opinion, based upon his experience, that the gppellee, 
after the result of his examination at the ihospital 
was justified in thinking that “the case would not 
come off very soon” and that “we never could do an 
obstetrical case if we had to stay right at !the bed¬ 
side all the time from the time the patent went into 
labor until the delivery” and that the failure of the 
doctor to be present under the circumstances herein¬ 
before disclosed would have no bearing on the condi¬ 
tions which he found to be present in appellant. (Bee., 
p. 97.) He was of the opinion that it would not make 
any difference whether the doctor delivered it, or the 
resident physician, or the nurse, or if “she! had the 
baby herself” (Rec., p. 98); that if the doejor made 
an examination of the cervix and found the fiiouth of 

the womb undilated it would be unusual for her babv 

* 

to be born for quite a long time. 

i 

i 
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Dr. Prentiss Wilson (Roc., p. 10S), a graduate of 
Georgetown University Medical College in 1905 and 
professor of obstetrics at Georgetown University for 
twenty-live years, and obstetrician in chief at George¬ 
town University Hospital, senior attending obstetri¬ 
cian in the Columbia Hospital for Women, and whose 
practice has always been predominatingly obstetrical, 
testified to the effect that the appellee in this case did 
not depart in any way from the course which the 
ordinary skilled and careful physician of average 
learning and ability would pursue under these circum¬ 
stances ; that he would have relied upon the findings 
which appellee obtained by the vaginal examination 
aforesaid rather than upon the statement of the 
patient (Rec., pp. 112-114); that nothing there that 
happened to the appellant could possibly have caused 
her injury. (Rec. p. 117.) He was of the opinion that 
under the circumstances, as disclosed by appellee’s 
examination, a physician of ordinary average skill, 
learning and care would conclude that childbirth was 
not imminent. (Rec., pp. 124, 125.) 

l)r. Howard Kane (Rec., p. 12G), a specialist in ob¬ 
stetrics from Bowdoin College and from George 
Washington University Hospital, hospital interne at 
Columbia Hospital for Women, and trained in the 
New York Lying-In Hospital, testified that if the facts 
were disclosed to him as they were to appellee upon 
the vaginal examination it would in his opinion indi¬ 
cate that the patient was about ready to start labor 
and that he should hold himself ready to respond 
fairly quickly as he could not tell whether it would be 
a question of three or four hours or all day (Rec., p. 
127); that if the physician returned to his home await¬ 
ing call and arrived at the hospital within ten or fif- 
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teen minutes after the call, even if the patient was in 
the delivery room and if the child had already been 
delivered, in his opinion that physician had j done all 
that could be expected of him. “1 would sayj that the 
physician did everything that was necessarjy or re- 

I 

quired.” (Rec., p. 129.) In his opinion ajppellee’s 
absence would have no effect whatever in causing ap¬ 
pellant ’s condition. 

In considering whether or not the motion for a di¬ 
rected verdict was improvidently granted by the trial 
court, of course the testimony adduced by tile defen¬ 
dant is not important except in so far as it sheds light 
upon the testimony adduced by the plaintiff below and 


this brief resume of some of the defendant 
testimony is here introduced for the purpose 


’s expert 
of show¬ 


ing that the testimony of her own physicians to the 
effect that her injuries were not caused by tie defen¬ 
dant’s absence was undoubtedly correct and true. 

If the trial court had permitted the jury toj consider 
this case and the jury had considered plaintiff’s evi¬ 
dence true and had given a verdict for the I plaintiff, 
whether upon Count One or Count Two of the Decla¬ 
ration, in the face of the fact that plaintiff’s own doc¬ 
tors testified that in their opinion appellee} did not 
cause her injuries, would appellant have been in a 
better position? Would not the trial court have been 
dutv bound to set such verdict aside? 
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V. WHETHER THE INJURY IS ATTRIBUTABLE 
TO MALFEASANCE ON THE PART OF THE 
PHYSICIAN IS A SCIENTIFIC QUESTION 
WHICH THE JURY CANNOT DETERMINE 
WITHOUT THE AID OF EXPERT TESTI¬ 
MONY, AND IF NO EXPERT STATES THAT 
IN HIS OPINION THE INJURY CAME FROM 
ANYTHING DEFENDANT DID OK OMITTED 
TO DO, SUCH INJURY CANNOT BE CONSID¬ 
ERED. 


Miller vs. Toles, 150 N. W. 1_I8 (Mich. 1914). 
Farrell vs. Haze, 157 Mich. 374. 


Assignment of Error Two. 

I. THE COURT PROPERLY EXERCISED ITS 
DISCRETION IN REFUSING TO PERMIT 
THE DECLARATION TO BE AMENDED AF¬ 
TER ALL THE EVIDENCE WAS IN. 


Contrary to appellant’s contention, both counts base 
the cause of action upon appellee’s negligence,—Count 
One setting forth that “for a valuable consideration” 
defendant undertook to give plaintiff treatment, care 
and attention incident to childbirth and to deliver the 
plaintiff’s child at childbirth. That notwithstanding 
the premises defendant did not deliver her child at 
childbirth and without exercising ordinary skill, care 
and ability, as aforesaid, negligently, carelessly failed 
and neglected to be present at the birth of plaintiff’s 
said child and failed and neglected to deliver the said 
child. This Count bases the damage solely “by reason 
of the carelessness, negligence, neglect and failure of 
the defendant to be present.” (Declaration, Para. 5.) 

Count Two is different from Count One only as to 
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Paragraphs Two and Three. In place of the negligent 
breach of a professional undertaking set up In Count 
One, Count Two in these paragraphs sets up the negli¬ 
gent breach of the legal duty incident to the I relation¬ 
ship of physician and patient. 

Counsel for appellant have taken the view that 
Count One, except for surplusage, sets up a ivarranty 
by the physician (Rcc., pp. 133, 134) to be physically 
present at the delivery, and after the trial court had 
held that upon the two essential elements in this case, 
on both counts, first, there was no competent testi- 

i 

mony tending to support the allegation that the defen¬ 
dant neglected to use ordinary skill and judgment; 
and second that there was no testimonv connecting the 
injuries and damage complained of by the| plaintiff 
with any act or omission of the defendant,-j-plaintiff 
asked leave to amend by striking out the so-called 
“surplusage”, thereby making a charge of |a breach 
of warranty, a charge of which the defendant! had had 
no occasion to prepare a defense and a chajrge most 
unusual in that the physician in such cases, in the ab¬ 
sence of a special contract (which is not pleatjled here) 
is not considered a warrantor. | 

Had the declaration conceivably contained such a 
charge of an existence of a warranty without! pleading 
the exact terms thereof, defendant naturally would 
have demurred and the demurrer would hjave been 
sustained. 


i 



II. A PHYSICIAN OR SURGEON BY UNDERTAK¬ 
ING CHARGE OF A CASE IMPLIEDLY REP¬ 
RESENTS THAT HE POSSESSES, AND 
WILL EXERCISE THAT REASONABLE OR 
AVERAGE DEGREE OF LEARNING AND 
SKILL WHICH IS ORDINARILY POSSESS¬ 
ED AND EXERCISED BY PHYSICIANS 
AND SURGEONS OF ORDINARY AND AV¬ 
ERAGE LEARNING AND ABILITY IN THE 
SAME OR SIMILAR LOCALITIES TO THAT 
IN WHICH IIE PRACTICES, AND THAT HE 
WILL USE REASONABLE AND ORDINARY 
DILIGENCE IN THE EXERCISE OF HIS 
SKILL AND THE APPLICATION OF HIS 
KNOWLEDGE TO ACCOMPLISH THE PUR¬ 
POSE FOR WHICH HE IS EMPLOYED; AND 
THAT HE WILL USE HIS BEST JUDGMENT 
IN THE APPLICATION OF HIS SKILL IN 
DECIDING UPON THE NATURE AND THE 
BEST MODE OF TREATMENT. 

McDonald vs. Harris, Ala. 31 So. 548; 131 Ala. 

359. 

Force vs. Gregorv, Conn. 27 Atl. 1116; 38 Am. 

St. Rep. 371; 22 L. R. A. 343. 

Akridge vs. Noble, Ga. 41 S. E. 73. 

Utley vs. Burns, Ill. 70 Ill. 162. 

Hellam vs. Means, Ill. 82 Ill. 379; 25 Am. Rep. 

328. 

Quinn vs. Donovan, Ill. 85 Ill. 194. 

Fisher vs. Niccols, Ill. 2 Ill. App. 484. 

Sims vs. Parker, Ill. 41 Ill. App. 2S4. 

Pettigrew vs. Lewis, Kan. 26 Pac. 45S; 46 Kan. 

78." 

Tefft vs. AYilcox, Kan. 6 Kan. 46. 

Martin vs. Courtnev, Minn. 77 N. W. 813; 91 

N. W. 487. 


! 
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0 ’Hara vs. Wells, Neb. 15 X. W. 722. ; 

Hewitt vs. Eisenbart, Xeb. 55 X. W. 252; 36 
Xeb. 794. 

Leighton vs. Sargeant, X. H. 27 X. H. 460. 

VanSkikc vs. Potter, Xeb. 73 X. W. 295;! 53 Xeb. 
28. 

Ely vs. Wilbur, X. J. 10 Atl. 358-441;: 60 Am. 
Rep. 668; 49 X. J. L. 68S. 

Winner vs. Latlirope, X. Y. 22 X. Y. S/516; 51 
X. Y. St. R. 25S; 67 Hun. 515. 

Eislcn vs. Palmer, 0. 7 Ohio Dec. 365. j 

Tish vs. Welker, 0. 5 Ohio Dec. 725. 

Gillette vs. Tucker, O. 65 X. E. 865. 

English vs. Free, Pa. 55 Atl. 777. 

Wimleman vs. Barnes, Wis. 66 X. W. Ill; 92 
Wis. 206. 

Reynolds vs. Graves, 3 Wis. 371. 

Robinson vs. Wenger, Mo. 110 S. W. 663. 

Adolay vs. Miller, Ind. Ill X. E. 313. j 

III. THE PHYSICIAN OR SURGEOX IS jXEVER 
CONSIDERED, IX THE ABSEXCE OF A 
SPECIAL CONTRACT, AS WARRAXTIXG A 
CURE OR GUARAXTEEIXG THAT HIS 
TREATMENT WILL RESULT IX A BEXE- 
FIT TO HIS PATIEXT. HE IS NOT RE¬ 
SPONSIBLE TX LAW FOR WANT OF SUC¬ 
CESS, UNLESS IT BE SHOWN TO BE THE 
RESULT OF WANT OF ORDINARY! CARE, 
SKILL AND ATTENTION IX THE TREAT¬ 
MENT OF THE CASE. j 

i 

I 

Bignev vs. Fisher, R. I. 59 Atl. 72; 26 R. I. 402. 

Bliss vs. Long, Pa. 1 Wright 351. 

Booth vs. Andrus, Xeb. 137 X. W. 884.! 

Champion vs. Keith, Okla. 87 Pac. 845; 

Coombs vs. King, Me. 78 Atl. 468. 

Craig vs. Chambers, Ohio 17 Ohio 254. \ 


I 


i 

i 

! 

i 
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Doyle vs. Owen, Ill. 150 Ill. App. 415. 

English vs. Free, Pa. 55 Atl. 777; 205 Pa. 624. 
Ewing vs. Goode, Ill. 78 Fed. 442. 

Getschell vs. Hill, Minn. 21 Minn. 464. 

Graham vs. Gautier, Tex. 21 Tex. 111. 

Grindle vs. Rush, Ohio 7 Ohio 123. 

Head vs. Am. Company, Minn. 92 X. W. 467. 
Heese vs. Ivnipple, Mich. 1 Mich. (X’. P.) 109. 
Ilickerson vs. Xeelv, Kv. 54 S. W. 842; 51 Ky. 
L. R. 1257. 

Jackson vs. Burnham, Colo. 39 Pac. 577; 20 Col. 
532. 

Jones vs. Angell, Inc. 95 Ind. 376. 

Logan vs. Field, Mo. 90 S. W. 127. 

McGraw vs. Kerr, Colo. 128 Pac. 870. 

McKee vs. xVllen, Ill. 94 Ill. App. 147. 

McKenzie vs. Carman, N. Y. 92 N. Y. S. 1063. 
Martin vs. Courtney, Minn. 77 X. W. 813; 75 
Minn. 255. 

O'Hara vs. Wells, Xeb. 15 X T . W. 722. 

Quinn vs. Donovan, Ill. 85 Ill. 194. 

Patten vs. Wiggen, Me. 51 Maine 594; 81 Am. 
Dec o93 

Styles vs. Tyler, Conn. 30 Atl. 165; 64 Conn. 
432. 

Tefft vs. Wilcox, Kan. 6 Kan. 46. 

VanHoover vs. Berghoff, Mo. 3 S. W. 72; 90 
Mo. 487. 

VanSkike vs. Potter, Xeb. 73 X T . W. 295; 53 
Xeb. 28. 

The point is that with no evidence at all tending 
in the remotest degree to connect the injuries com¬ 
plained of with defendant’s alleged improper absence, 
the trial court very properly exercised its discretion 
(Chunn vs. Railway Company, 23 App. D. C. 551) by 
refusing to permit plaintiff to substitute a new cause 
of action bv wav of amendment. And in view of such 
lack of connecting evidence no harm has resulted to 
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the plaintiff below. Finally, there was no evidence of 
any warranty. (Kec., pp. 2, 48.) The only evidence, 
considering everything which plaintiff and her hus¬ 
band testified to in that connection as being true, 
tended to show the ordinary and usual professional 
engagement which is made between a patieqt and a 
physician incident to an approaching childbirth. 

In answer to the appellant’s brief on page j7, refer¬ 
ring to the case of Burroughs vs. Crichton, 48 App. 
596, all counsel for appellee has to say is fluff in the 
case at bar also the declaration was sufficient and it 

T 

is believed that in the light of the case of Burroughs 
vs. Crichton, supra, a demurrer thereto wotild have 
been properly sustained by the trial court jand for 
that reason appellee did not demur to the declaration. 
There is no trouble with the pleadings. Appellant’s 
trouble is that she was unable to produce any evi¬ 
dence that anything the doctor did or omitted to do 
had the slightest bearing upon her injuries except in 
so far as the mere fact of her injuries could! produce 
such inference, and the law as set forth is s|uch that 
such evidence does not give rise to such inference, 
otherwise no doctor would dare undertake t<j> profes¬ 
sionally attend an expectant mother. 


CONCLUSION. 

In conclusion appellee desires to challenge! the fol¬ 
lowing statements in the brief of appellant| and in¬ 
quire where in the record support of such statements 
may be found. 


“She has been advised by competent physicians 
not to bear any more children.” (Appellant’s 
brief, p. 2.) 
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“The suit is for a breach of said contract and 
for the damages growing out of said breach.” 
(Appellant’s brief, p. 4.) 

“There is no doubt about the fact that defen¬ 
dant did visit plaintiff about an hour before she 
gave birth to the child.” (Appellant’s brief, p. 

4 -) 

“The defendant left the hospital for no other 
purpose than to go home to get some sleep.” 
(Appellant’s brief, p. 5.) 

“The eminent physicians who have attended 
her since the birth of the child have traced her 
illness to that event.” (Appellant’s brief, p. 5.) 

“There was no evidence submitted by the de¬ 
fendant to the effect that a physician could leave 
a patient for such a purpose. This is not a case 
of a busy physician leaving one patient to attend 
another.” (Appellant’s brief, p. 6.) 

In conclusion, then, even if this Honorable Court 
should hold the view (a) that the declaration may 
properly be considered an allegation of a breach of 
contract, or (b) that the trial court erred in the exer¬ 
cise of its discretion in refusing to allow the amend¬ 
ment at the time it refused it, and (c) that there was 
some evidence of such a contract and such a breach, 
it is submitted that notwithstanding all that, the 
plaintiff’s own testimony undisputably shows that her 
injuries were not due to such breach. It therefore 
follows that even if such breach also constituted neg¬ 
ligence and a breach of the legal duty imposed upon 
this appellee by reason of his professional relation¬ 
ship, that the appellant’s testimony shows undisput¬ 
ably that her injuries were not due to that negligence. 

Counsel for appellant apparently overlooks this 
absence of proof of any connection between the in¬ 
juries and the acts or omissions of appellee in plain- 
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tiff’s testimony, although by reason of his knowledge 
of the law, as set forth in Ewing vs. Goode, j Sweeney 
vs. Erving, Gunning vs. Cooley, Cayton vs.j English, 
Levy vs. Vaughan, all supra, he has carefully re- 

i 

framed from asserting in his brief that the mere 
fact of plaintiff’s subsequent condition is any evidence 
of either negligence or of any causal connection. If 
this is not per se evidence of both, as it is hot under 
the foregoing authorities, there was nothing to go 
to the jury and the judgment should be affirmed. 

| 

Respectfully submitted, 

P. B. MOREHOUSE, 

I 7 

Attorney for Appellee. 
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